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Thesis Abstract

Increased interest and demand for land based recreational amenities has seen the rise of

conflict between landowners and recreationalists (particularly walkers) in the Republic of

Ireland. A right of access to the countryside for recreation prevalent across other developed

nations does not apply. Stakeholders have tabled various proposals to address this situation

ranging from a right to roam across the countryside to a compensation payment to

landowners for recreational access. Whilst policy makers are aware of the economic

opportunities associated with open-air outdoor recreation activities, rational public decision

making requires that economic benefits and costs should be clearly identified and valued to

justify any policy intervention. To-date no such evaluation has been undertaken.

This thesis explores supply and demand side factors that influence public access provision to

the Irish countryside for recreational walking. Firstly, contingent valuation was used to

measure the willingness to pay of consumers for improved public access and trail

improvements on commonage farmland based on two case study sites in the Connemara

region. Secondly, a national representative survey was used to explore the attitudes of

landowners across the Republic of Ireland to the wider provision of public access for

recreational walking on farmland, including the potential opportunity costs to agriculture as

well as the level of compensation demanded by landowners. This thesis argues that based on

derived welfare estimates there is significant scope for policy interventions to improve public

access to the countryside in the Republic of Ireland.
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Description of Thesis

The primary objective of the thesis is to study factors that influence the demand and supply

of public access to the Irish countryside for walking. This is the first time, to my knowledge,

that the contingent valuation method has been applied to investigate the demand for

recreational walking across farmland in the Republic of Ireland. It is also the first time this

approach has been used to estimate the willingness of landowners to supply improved public

access to their land for walking in the Republic of Ireland or elsewhere.

The first part of the thesis, Chapter 1, provides an introduction and rationale for the thesis.

Chapter 2 provides an introduction to the public access situation in the Republic of Ireland

and contrasts this with a selection of other developed countries. It also includes a review of

the laws of public liability as they pertain to recreational users of farmland. Following this,

Chapter 3 provides an introduction to commonage including a rationale why the resource was

chosen as a case study. The review also includes a legal and institutional description of the

resource as well as a synopsis of the size, evolution and location of the resource in the

Republic of Ireland.

Chapter 4 discusses how a market mechanism does not exist for some public goods, such as

public access for walking and presents the case for an alternative methodology (non-market

valuation) to establish supply and demand schedules for this public good. Chapter 5 is a

literature review which examines the different methodologies (and their applications) that are
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being used in the field of non-market valuation. This chapter also outlines why contingent

valuation was adopted in this instance.

Chapter 6 is empirically based and measures consumer preferences and willingness to pay for

public access and trail improvements on commonage farmland for recreational walking. This

research is based on the results of a survey from an upland and lowland case study sites in the

Connemara region in the West of Ireland using the contingent valuation method. Following

this Chapter 7 examines the potential opportunity costs associated with recreation on

commonage, namely the commercial value of sheep and cattle grazing. This chapter is

empirically based and analyses the agricultural returns from livestock rearing enterprises on

commonage land for a sample of farmers in the west of Ireland.

Chapter 8 investigates the attitudes of landowners across the Republic of Ireland to the wider

provision of public access for recreational walking using a multinomial logit model. This

chapter also employs CVM to analyse the level of compensation, if any, required to improve

the supply of this public good using willingness to accept methodology. Finally Chapter 9

summarises and highlights the main findings in this thesis and issues some recommendations.



7

Acknowledgements

There are very many people whose help, advice and support I would like to acknowledge.

Firstly, I would like to express my deepest gratitude to my supervisors Dr. Tom van

Rensburg, Dr. Stephen Hynes and Mr. Brendan O’Riordan without whose support and

helpful advice this thesis would never have been completed.

I would like to thank member of the expert groups including Michael Gibbons, Mary Tubridy

and Michael Keane who assisted me greatly in case study site selections.

A special mention must go to Teagasc as throughout the writing of this thesis I was funded

under a Walsh Fellowship. I would particularly like to acknowledge the flexibility and

backing of Dr. Cathal O’Donoghue, the head of the Rural Economy Research Centre. I am

also grateful to many individuals in the Rural Economy Research Centre and in Department

of Economics, NUI Galway who provided me with assistance and useful comments in the

completion of this thesis and associated working papers.

I would like to thank my fellow graduate students in the Joe Higgins room in NUI Galway

and in Ros Riala for their encouragement and good humour during my time there. A special

mention to Paddy for his informed football debate and for his help in interviewing

commonage farmers throughout the length and breath of Connemara.

Finally, I would like to thank my family, especially my parents, for their unflinching and

ubiquitous support throughout this process – “ab ove maiori discit arare minor”.



8

Table of Contents

Declaration ............................................................................................................................ 2
Thesis Abstract...................................................................................................................... 4
Description of Thesis ............................................................................................................ 5
Acknowledgements ............................................................................................................... 7
Table of Contents .................................................................................................................. 8
List of Tables....................................................................................................................... 11
List of Figures ..................................................................................................................... 12
List of Abbreviations and Acronyms .................................................................................. 13

1 INTRODUCTION..............................................................................................14
1.1 Goals and objectives ............................................................................................... 15
1.2 Structure of the thesis.............................................................................................. 17
1.3 Outputs from the thesis ........................................................................................... 21
1.4 Summary ................................................................................................................. 23

2 PUBLIC ACCESS TO FARMLAND FOR WALKING ................................25
2.1 Introduction ............................................................................................................. 25
2.2 Public access across Europe.................................................................................... 26
2.3 Public access in other developed nations ................................................................ 31
2.4 Public access in the Republic of Ireland ................................................................. 33

2.4.1 Rights of way .................................................................................................. 34
2.4.2 Permissive schemes......................................................................................... 35
2.4.3 Public lands ..................................................................................................... 36
2.4.4 Private initiatives............................................................................................. 37

2.5 Public access – liability issues ................................................................................ 37
2.6 Recent policy initiatives.......................................................................................... 40
2.7 Conclusion .............................................................................................................. 43

3 COMMONAGE – A SHARED RESOURCE..................................................45
3.1 Definition of commonage ....................................................................................... 45
3.2 History of commonage............................................................................................ 46
3.3 Commonage – a common property resource .......................................................... 50
3.4 The commonage resource in the Republic of Ireland ............................................. 52
3.5 Conclusion .............................................................................................................. 56

4 THEORITICAL BASIS FOR NON-MARKET VALUATION ....................57
4.1 Introduction ............................................................................................................. 57
4.2 Public Goods ........................................................................................................... 57
4.3 Rationale for Non-market valuation........................................................................ 59
4.4 Theoretical basis of Non-market valuation ............................................................. 63
4.5 Compensating and Equivalent Variation ................................................................ 65
4.6 Duality and Expenditure Function .......................................................................... 66
4.7 Conclusion .............................................................................................................. 72

5 NON MARKET VALUATION METHODOLOGY ......................................73
5.1 Introduction ............................................................................................................. 73
5.2 Categories of non-market valuation techniques...................................................... 74

5.2.1 Revealed preference techniques...................................................................... 74
5.2.2 Stated preferences techniques ......................................................................... 77



9

5.3 Introduction to contingent valuation ....................................................................... 79
5.4 Controversies surrounding the contingent valuation methodology ........................ 83

5.4.1 Non use values ................................................................................................ 83
5.4.2 Validity and reliability .................................................................................... 85
5.4.3 Scope............................................................................................................... 86
5.4.4 Protest bids ...................................................................................................... 88
5.4.5 Willingness to pay or willingness to accept.................................................... 89
5.4.6 Elicitation format ............................................................................................ 90
5.4.7 Sequencing and context effects....................................................................... 92
5.4.8 Other issues ..................................................................................................... 94

5.5 Conducting a contingent valuation study................................................................ 94
5.5.1 Select target population................................................................................... 94
5.5.2 Data collection ................................................................................................ 96

5.6 Design of contingent valuation scenario ................................................................. 98
5.6.1 Information component................................................................................... 98
5.6.2 Payment vehicle ............................................................................................ 100
5.6.3 Elicitation format .......................................................................................... 101

5.7 Conclusion ............................................................................................................ 103
6 RECREATIONAL DEMAND FOR WALKING ON COMMONAGE .....107

6.1 Introduction ........................................................................................................... 107
6.2 Methodology ......................................................................................................... 112

6.2.1 Segmentation of the walking market............................................................. 112
6.2.2 Expert panel and case study site selection .................................................... 118

6.3 Contingent valuation application .......................................................................... 126
6.3.1 The economic model ..................................................................................... 130

6.4 Results ................................................................................................................... 132
6.4.1 Sample profile ............................................................................................... 133
6.4.2 Attribute analysis .......................................................................................... 134
6.4.3 Willingness to pay analysis........................................................................... 139
6.4.4 Analysis of status quo responses................................................................... 147

6.5 Discussion and conclusion .................................................................................... 150
7 AGRICULTURAL RETURNS TO COMMONAGE...................................154

7.1 Introduction ........................................................................................................... 154
7.2 Background ........................................................................................................... 156
7.3 Methods................................................................................................................. 160
7.4 Results ................................................................................................................... 161
7.5 Conclusions and discussion .................................................................................. 167

8 LANDOWNERS ATTITUDES TO IMPROVED PUBLIC ACCESS PROVISION
............................................................................................................................170

8.1 Introduction ........................................................................................................... 170
8.2 Supply of public access......................................................................................... 171
8.3 Data and survey design ......................................................................................... 179
8.4 Specification of models......................................................................................... 182
8.5 Results ................................................................................................................... 185

8.5.1 Participation results....................................................................................... 188
8.5.2 Willingness to accept results......................................................................... 192



10

8.6 Conclusions and discussion .................................................................................. 197
9 CONCLUSIONS AND RECOMMENDATIONS.........................................203

9.1 Important findings of the thesis ............................................................................ 203
9.2 Limitations of the results....................................................................................... 207
9.3 Future research ...................................................................................................... 210
9.4 Final comments and recommendations................................................................. 212

BIBLIOGRAPHY ....................................................................................................220
APPENDIX A ...........................................................................................................250
APPENDIX B ...........................................................................................................251
APPENDIX C ...........................................................................................................252
APPENDIX D ...........................................................................................................263
APPENDIX E ...........................................................................................................265
APPENDIX F............................................................................................................281



11

List of Tables

Table 1-1: Chapter title and associated goals and objectives.................................................. 17
Table 3-1: Location of commonage by county in the Republic of Ireland ............................. 52
Table 4-1: Relationship between WTA / WTP and EV / CV ................................................. 68
Table 6-1: Sample profile of upland and lowland commonage site respondents. ................ 133
Table 6-2: Profile of sample responses to proposed way marked way scenario................... 140
Table 6-3: Responses by bid amount across both case study sites ....................................... 141
Table 6-4: Willingness to pay logistic regression results for lowland case study site
(Connemara National Park to Lettergesh)............................................................................. 144
Table 6-5: Willingness to pay logistic regression results on upland case study site
(Glencoaghan Horseshoe) ..................................................................................................... 145
Table 6-6: Mean willingness to pay on lowland and upland commonage case study sites. . 147
Table 7-1: Average land resource and livestock units per farm............................................ 162
Table 7-2: Analysis of average farm gross margin ............................................................... 164
Table 7-3: Analysis of average farm gross margin inclusive and exclusive of subsidies..... 165
Table 7-4: Analysis of average farm direct payments as a proportion of gross margin ....... 167
Table 8-1: Descriptive statistics for variables in multinomial logit model........................... 186
Table 8-2: Results of multinomial logit model examining landowner participation in a
scheme for improved public access for walking. .................................................................. 189
Table 8-3: Farmers response by WTA amount offered ........................................................ 193
Table 8-4: Willingness to accept logistic regression results ................................................. 195



12

List of Figures

Figure 3-1: Commonage as a percentage of area farmed........................................................ 55
Figure 4.1: Compensating Variation and Equivalent Variation Measures for a Decrease in the
Price of a Market Good ........................................................................................................... 70
Figure 4.2: Compensating Surplus and Equivalent Surplus Measure for an Increase in the
Quantity of a Non-market Good ............................................................................................. 72
Figure 6-1: Categorisation of recreational walkers ............................................................... 113
Figure 6-2: Connemara region .............................................................................................. 120
Figure 6-3: Glencoaghan Horseshoe upland walk ................................................................ 123
Figure 6-4: National Park to Lettergesh beach lowland walk............................................... 125
Figure 6-5: Mean attribute importance scores for status quo and payer groups on the upland
site (Glencoaghan horseshoe). .............................................................................................. 137
Figure 6-6: Mean attribute importance scores for status quo and payer groups on the lowland
site (National Park to Lettergesh beach) ............................................................................... 139
Figure 7-1: Distribution of farm gross margin inclusive and exclusive of subsidies............ 166



13

List of Abbreviations and Acronyms

CAP Common Agricultural Policy
CBA Cost Benefit Analysis
CDB Congested Districts Board
CE Choice Experiment
CFP Commonage Framework Plan
CNT Comhairle Na Tuaithe
CV Compensating Variation
CVM Contingent Valuation Methodology
DACAS Disadvantaged Area Compensatory Allowance Scheme
DBDC Double Bounded Dichotomous Choice
ESB Electricity Supply Board
EV Equivalent Variation
GIS Geographic Information Systems
IFA Irish Farmers Association
IIA Independence of Irrelevant Alternatives
IPBM Irish Public Bodies Mutual Insurances Limited
LFA Less Favoured Areas Scheme
MCI Mountaineering Council of Ireland
MWTP Mean Willingness to Pay
NFS National Farm Survey
NOAA National Oceanic and Atmospheric Administration
NWWAC National Way-marked Ways Advisory Committee
PPF Production Possibility Frontier
REPS Rural Environment Protection Scheme
SBDC Single Bound Dichotomous Choice
SMILE Spatial Micro simulation model for the Irish Local Economy
TCM Travel Cost Method
WTP Willingness to Pay
WTA Willingness to Accept



14

1 INTRODUCTION

The primary focus of the thesis is to study factors that influence the demand and supply of

public access to the Irish countryside for walking. A right to roam or an everyman right of

access prevalent across other developed nations does not apply and access to the Irish

countryside for walking is a contentious issue. It is clear that access to the Irish countryside

for walking is not as readily available as in other countries and there is an under supply of

this good in the Republic of Ireland. This is potentially a serious constraint on the

development of recreation and nature based tourism in the Republic of Ireland as our main

competitors generally have no such constraints. Special interest activity tourism is

recognised and targeted as a key development area. Promotion of this activity has the

potential to add considerable dynamics and value to the rural economy. This research applies

the contingent valuation methodology to estimate consumer and producer preferences for the

demand and supply of improved public access provision to farmland for walking, with a

particular emphasis on commonage land. This thesis investigates whether a policy

intervention is justified in the provision of this good based on consumer and producer welfare

estimates. At present there is little information to inform policymakers about these issues.
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1.1 Goals and objectives

Ultimately if policymakers are going to contemplate an intervention which would promote

improved public access scenarios with associated infrastructure there must be an evaluation

to establish if benefits from enhanced public access scenarios outweigh costs. Hence, there

are 3 main goals of this thesis. These can be framed in a policy context as:

A. To evaluate public preferences for walking - Do consumers want improved access to

the Irish countryside for walking and do they place an economic value on the

provision of this good?

B. To evaluate landowner preferences for enhanced access provision – In principle are

landowners willing to engage with initiatives that promote improved public access

for walking and do they want to be paid for such provision?

C. To evaluate the economic value of traditional farm enterprises on marginal land of

high recreational demand – There is a suggestion that interference with agricultural

activity is a significant constraint to improving public access, yet there is little or any

information on the potential costs to traditional farm activities of enhancing public

access.

To achieve these goals the following research objectives were formulated for the thesis:

1. Review formal and informal legislation and rules governing the access situation in

the Republic of Ireland and contrast this with other European and developed

countries.



16

2. Review the current laws on public liability and the current opportunities for public

access to the Irish countryside.

3. Provide an introduction and definition of the commonage resource in the Republic

of Ireland.

4. Discuss the case for adopting non-market methodology to estimate the supply and

demand schedules for improved public access to farmland for walking.

5. Discuss appropriate non-market valuation techniques for investigating recreational

supply and demand for walking.

6. Determine which trail attributes and facilities are important to respondents and

establish whether respondents are willing-to-pay for an access agreement and trail

facilities.

7. Establish if respondents have a preference for lowland or upland commonage

walks.

8. Explore the potential opportunity costs associated with recreation on commonage

– namely the commercial value of sheep and cattle grazing.

9. Evaluate the importance of subsidy payments to the profitability of livestock

grazing enterprises on commonage.

10. Consider the conditions necessary for landowners to provide public access for

recreational walking on their land and explore the characteristics and profile of

landowners who are willing to provide public access for recreational walking.

11. Investigate the level of compensation, if any, that is required to ensure landowners

provide public access for recreational use.
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12. Explore the options available to policymakers in the Republic of Ireland should

they decide to improve public access provision to the Irish countryside.

13. Examine the directions for future work.

1.2 Structure of the thesis

In order to achieve the above research objectives, the thesis is organised as shown in Table

1-1, which relates each chapter to the research goals and objectives.

Table 1-1: Chapter title and associated goals and objectives

Chapter Objective Goal

Chapter 2 – Public access to farmland for walking 1, 2 A

Chapter 3 – Introduction to commonage 3 A, C

Chapter 4 – Theoretical basis for non-market valuation 4 A, B

Chapter 5 – Non-market valuation methodology 5 A, B

Chapter 6 – Recreational demand for walking on commonage 6, 7 A

Chapter 7 – Agricultural returns to commonage 8, 9 C

Chapter 8 – Landowners attitudes to improved public access provision 10, 11 B

Chapter 9 – Conclusions and recommendations 12, 13

Chapter 2 examines the legislation governing the public access in the Republic of Ireland as

well as several other developed countries. A review of the literature indicates that a range of
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countries rely on both formal as well as informal traditional rights of access, which are either

codified or not codified in legislation. Where a right of access is not prevalent some

countries have specifically designated areas (recreation areas and national parks) or have

voluntary access arrangements. In the case of the Republic of Ireland there is no traditional

right of access to private farm land and designated areas are scarce. Landowners have

concerns about potential liability should walkers crossing their land suffer an injury. Chapter

2 also outlines the law as it stands on occupiers liability.

Chapter 3 introduces the reader to commonage in the Republic of Ireland. Commonage is

associated with large tracts of unenclosed areas or marginal land predominantly located in

scenic areas with significant demand for walking. Hence, it represents a unique case study

opportunity in the Republic of Ireland to study consumer demand and returns to agriculture.

This chapter includes a legal definition of the resource and distribution of property rights as

they apply to commonage land. The evolution of commonage from the early 19th century

rundale system to the present day situation is outlined. Finally the geographic location and

overall importance of commonage as a percentage of area farmed is discussed.

Chapter 4 discusses how a market mechanism does not exist for a public good such as public

access for walking, due to the inherent characteristics of non-rivalry and non-excludability.

Consequently, this chapter sets out the case for applying non-market valuation to estimate the

supply and demand schedules for improved public access and outlines the theoretical basis of

adopting such an approach.
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Chapter 5 reviews the principle techniques used in the non-market valuation of recreational

supply and demand. This chapter provides a synopsis of the main revealed and stated

preference techniques. The chapter outlines why contingent valuation was adopted in this

analysis, including how to conduct a contingent valuation study and the various biases and

challenges which need to be addressed when applying the technique.

Chapter 6 examines the recreational demand for walking on commonage. This chapter

dispels the notion that the public will not pay for access to the countryside and identifies

walking related attributes important to consumers. No research was available on these issues

heretofore. This chapter outlines how the walking literature and an expert panel were used to

select case study sites to investigate recreational demand for walking across commonage

landscapes. A detailed description of the upland and lowland commonage case study sites

was presented. The contingent valuation scenario as proposed and implemented across both

sites is outlined in detail as well as the modelling framework used to estimate consumer

demand for the two proposed scenarios. This chapter finally examines consumer willingness

to pay for the improved access scenarios as well as respondents preferences for a number of

trail related attributes.

Chapter 7 examines agricultural returns to traditional activities on commonage and by

extension the potential opportunity costs of using commonage land for recreational activity.

Landowners in the past have put forward the argument of interference with agricultural

activity as an argument for prohibiting recreational access to farmland. If returns to

agriculture from commonage are found to be low, then there is potentially no great
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opportunity cost (in any event) to opening up commonage for recreation. It is hence

important to establish returns to this resource from agriculture. Firstly, this chapter discusses

the history of agriculture on commonage and outlines the relevant regulation and subsidies

applicable to farming on commonage. Returns to commonage from agricultural activity were

estimated using gross margin analysis on a sample of commonage farmers in the west of

Ireland.

Chapter 8 examines landowners’ attitudes to improved public access provision. This chapter

reviews the literature on the supply of public access to farmland including the main

constraints. Chapter 8 shows how the Teagasc National Farm Survey is used to canvass

landowners attitudes to uptake of a scheme which proposes improved public access to their

land for walking. A multinomial logit model is used to model the decision of landowners

either not to engage with such a scheme or to engage on a free of charge or compensation

basis. Finally, contingent valuation willingness to accept analysis is used to estimate the

level of compensation demanded by those landowners seeking remuneration.

Finally, Chapter 9 summarises the main results of the thesis and recommends some areas for

further research.
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1.3 Outputs from the thesis

A number of papers and presentations have arisen from the research presented in this thesis.

Three papers have been accepted for publication in various journals. These include:

1. Buckley, C., van Rensburg, T.M. and Hynes, S., 2008. What are the financial returns

to agriculture from a common property resource? A case study of Irish commonage. Journal

of Farm Management, 13 (5), 311-324. This paper relates to work contained in Chapter 7.

2. Buckley, C., Hynes, S. and van Rensburg, T.M. Public access for walking in the Irish

countryside – Can supply be improved? Accepted by Tearmann - The Irish Journal of Agri-

Environmental Research, volume 6 (2008). This paper relates to work contained in Chapter

2.

3. Buckley, C., van Rensburg, T.M. and Hynes, S. Recreational demand for farm

commonage in Ireland: A contingent valuation assessment. Accepted by Land Use Policy.

This paper relates to work contained in Chapter 6.

A fourth paper by (based on Chapter 8): Buckley, C., Hynes, S., van Rensburg, T.M. and

Doherty, E. “Walking in the Irish Countryside – Landowners preferences and attitudes to

improved public access provision” is currently under review in the Journal of Environmental

Planning and Management.
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Related research not directly contained in this thesis has contributed to a paper titled

“Recreational pursuits on marginal farm land: A discrete-choice model of Irish farm

commonage recreation” which has been published in the Economic and Social Review

(authors Hynes, S., Buckley, C. and van Rensburg, T.M.), volume 38, issue 1, pages 63-84.

Four working papers have been produced for the National University of Ireland, Galway’s

Department of Economics working paper series and Teagasc Rural Economy Research

Centre working paper series. These are:

1. Buckley, C., van Rensburg, T.M. and Hynes, S. A contingent valuation assessment of

recreational demand on farm commonage in Ireland. Department of Economics Working

Paper No. 117, National University of Ireland, Galway. This paper relates to the results of

Chapter 6.

2. Buckley, C., van Rensburg, T.M. and Hynes, S. Commonage - What are the financial

returns to agriculture from a common property resource? Department of Economics

Working Paper No. 130, National University of Ireland, Galway. This paper relates to the

results of Chapter 7.

3. Buckley, C., Hynes, S. and van Rensburg, T.M. Comparisons between Ireland and other

developed nations on the provision of public access to the countryside for walking – Are

there lessons to be learned? Rural Economy Research Centre Working Paper No. 08wpre03,

Teagasc, Athenry. This paper is based on the content of Chapter 2.
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4. Buckley, C., Hynes, S. and van Rensburg, T.M. Access to farmland for walking in the

Republic of Ireland – The attitude of landowners. Rural Economy Research Centre Working

Paper No. 08wpre03, Teagasc, Athenry. This paper relates to the results of Chapter 8.

There have also been a number of presentations arising from the research in this thesis. Apart

from presentations to the Department of Economics at the National University of Ireland,

Galway and to colleagues in the Teagasc Rural Economy Research Centre, 3 other major

presentations are worth noting. Firstly, a paper based on willingness to pay for public access

and trail improvements on commonage farmland based on Chapter 6 was presented at the

Irish Economic Association conference in Bunclody, County Wexford in April 2007.

Secondly, a paper based on the results of Chapter 7, financial returns to commonage farming

from agriculture was presented at the Agricultural Research Forum in Tullamore, County

Offaly in March 2006. Finally a paper titled “The multifunctional role of grassland

commonage in Ireland” based on Chapters 6 and 7 was presented at an international scientific

conference titled Grassland Ecology VII in Banska Bystrica, Slovakia in November 2007.

Although many of the aforementioned papers and presentations have joint authorship the

work contained in them is solely my own.

1.4 Summary

This thesis aims to address 3 main issues: do consumers want improved access to the Irish

countryside for walking and what economic value, if any, do they place on the provision of

this good; are landowners willing to engage with initiatives that promote improved public

access for walking and do they want to be paid for good provision and finally what are the
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economic returns to traditional farm enterprises on marginal land of high recreational

demand. Establishing consumer and producer demands for any improved public access

provision is essential to guide resource allocation decisions.
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2 PUBLIC ACCESS TO FARMLAND FOR WALKING

This chapter examines the public access situation in the Republic of Ireland and contrasts this

with recreational access in a number of other developed countries. The public liability

insurance situation is also reviewed as are current opportunities for public access to the

countryside in the Republic of Ireland. Finally, recent policy initiatives are discussed and

some conclusions are offered.

2.1 Introduction

In developed countries public access for recreational walking is normally achieved through

either rights of access to the countryside or an extensive network of national or state parks.

Neither is the case in the Republic of Ireland. Public access to the countryside in the

Republic of Ireland is largely confined to a limited network of statutory rights of way and

permissive access through public or private lands. A right to roam or walk on uncultivated

lands which is applicable in other EU countries does not prevail. There are 6 national parks in

the Republic of Ireland but this covers approximately just 1.5% of total land area in the

Republic of Ireland. Hence, formal and informal access is generally undeveloped and

opportunities for recreational walking are limited.

In this context this chapter seeks to address the following research questions:

(i) Review formal and informal legislation and rules governing the access situation in

the Republic of Ireland and contrast this with other European and developed

countries.
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(ii) Review the current laws on public liability and the current opportunities for public

access to the countryside in the Republic of Ireland.

2.2 Public access across Europe

A review of literature suggests that public access in European countries can generally be

segregated into 3 main categories (Scott, 1991; 1998): countries which rely solely on

traditional rights of access not codified in legislation; countries where traditional access

rights are codified in legislation and finally countries with public rights of way (and a

network of national parks) but few rights of access over private land. These are discussed

below.

(i) Countries which rely solely on traditional rights of access not codified in

legislation.

In Sweden access to private land by the public for non-destructive recreation exists through

the concept of Allemannsretten ("Everyman's Right" or "The Right of Common Access").

This concept grew out of customary practices in the Middle Ages and is an unwritten law. It

is a package of "ill-defined" rights, responsibilities and obligations. It allows free access

across another's land, the right to stay overnight and the right to pick berries, flowers and

mushrooms anywhere, provided that there is no damage done to the owner's property. It

excludes access to private grounds, parks, croplands and gardens (the "Home Peace Zone").

The concept retains the support of landowners, although it faces challenges such as costs to

landowners from increasing public use, a tendency for commercial businesses to capture the
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benefits but not the obligations of Allemannsretten, and disturbance from recreational

activities such as snowmobiles and camping. While the right of public access is guaranteed

in Sweden’s constitution, it is not enshrined in law and there is no statute that exactly defines

its scope. It is hedged around by various laws that set limits to what is allowed. It is therefore

not always possible to say exactly what you may or may not do in the countryside. While the

courts have the power to interpret the right of public access, not many cases have actually

come before a court (Swedish Environmental Protection Agency, 2007).

(ii) Countries where traditional access rights have been codified in legislation

In 2003 the Scottish Parliament, in one of the first acts of devolved government,

overwhelmingly passed the Land Reform (Scotland) Act 2003. This fundamentally changed

property rights in Scotland and enacted an everyman right or right to roam across the

countryside. Rural Scotland is dominated by a small number of large estates (particularly in

the highlands) farmed by tenants. The Scottish Executive (Government) was concerned about

the adverse effects of absentee landowners, land owned by trusts and companies, and large

estates being used exclusively as hunting and fishing estates (Alvarez, 2003).

One objective of the Land Reform (Scotland) Act 2003 is to promote "responsible access" to

land. The Scottish "model" for access comprised three elements: changes to legislation, an

outdoor access code and new responsibilities for local authorities. The legislation (Office of

Public Sector Information, 2007) provides for a statutory right of "responsible access" to all

land (including enclosed agricultural land, as well as open and hill ground) regardless of
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ownership. The legislation allows restrictions on access to buildings in the interests of

privacy, health and safety, and/or the national or public interest.

In Norway, the Allemannsretten is also part of the country’s cultural heritage, and has

traditionally enabled the public to travel over, enjoy short stays, or collect natural products

for personal consumption on land and waters owned by others. The 1957 Outdoor Recreation

Act adapted traditional rights to modern circumstances and codified them in detail. Walking

is allowed on all public roads, uncultivated land, forests, and cultivated land when frozen or

snow-covered (except from 30th April to 14th October). In Denmark the 1968 Conservation

of Nature Act permits walking in state forests and other public lands, on beaches; rural roads

and paths; roads and consolidated paths in forests and on uncultivated and unfenced land.

In Germany the traditional right of public access (Betretungsrecht) has been given a modern

statutory basis. The basic principle is that of a public right of access to forests, unenclosed

land and foreshores, and along footpaths and roads. The right does not give access to

enclosed farmland, except on farm roads and tracks. This right applies to about one third of

the former West Germany. Comparable information is not available for the former East

Germany. In Switzerland a traditional right of public access is also recognised, particularly

over land which is not cultivated. The Swiss enjoy ancient rights of access (also called

Betretungsrecht) to forests and woodlands enshrined in a civil code1. Access is also relatively

unrestricted in the high mountains. Federal law ensures legal protection for walking and

hiking path networks. In Austria there is a traditional right to roam throughout. The

1 A civil code is a systematic compilation of laws designed to comprehensively deal with the core areas of
private law.
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Forstgesetz provides a legal right of access to forests, subject to conditions and restrictions.

Austrian society’s historical respect for the countryside (especially agricultural production

and nature conservation interests) and the nature of the terrain (Alps) limits the extent to

which such rights may be exerted.

Virtually all of the land in England is under private ownership and access to the countryside

has historically been possible through an extensive network of rights of way (Mulder et al.,

2006). People in Britain are accustomed to free access to the wider countryside whether in a

de facto2 or de jure3 sense (Crabtree and Chalmers, 1994; Beard, 1995; Bennett and Tranter,

1997). In England and Wales the Countryside and Rights of Way Act 2000 applies. This

gives rights of free access only in certain areas that are mapped. The legislation confers a

right of access (foot access only) to defined "access land" but not the "right to roam" over all

land. The Countryside Agency (now Natural England) and the Countryside Council for

Wales have the power to map and designate ‘open country’ as ‘access land’ over which,

subject to certain conditions, the public have a statutory right of access. The Act considers

that ‘open country’ means land that appears to consist wholly or predominantly of mountain

(land situated above 600 m), moor, heath, down or registered common land (Keirle, 2002).

There is no compensation for any landowner resulting from the creation of a statutory right of

public access over his or her land where it is defined as "access land". The Act does,

however, remove landowners from owing any duty to any persons from risks resulting from

the existence of natural features or from walls, fences or gates (except proper use of gates or

stiles). Landowners may restrict access for any reason for up to 28 days per year without

2 Authority being exercised or an entity acting as if it had authority, even though the legal requirements have not
been met.
3 Lawful
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permission, with the opportunity to seek further restriction or exclusions on land access for

management reasons. In addition, the Act provides for a "country code" to cover the

arrangements for land access. It establishes a National Countryside Access forum composed

of representatives from landowners, local government and recreational groups to advise on

the development of policy and procedures on access to the access land and rights of way.

(iii) Countries with public rights of way but few rights of access over private land

In the Netherlands and France, provision is made for access in specifically designated areas

(recreation areas and national parks) or by voluntary access arrangements. In France, rights

to privacy and private ownership of land take precedence in the French countryside.

Traditional rights of way are largely restricted to rights of passage and to walking along

canals and rivers. Private ownership rights are dominant in the Dutch countryside. Access

rights relate primarily to public rights of way such as public roads, cycle-ways and footpaths

and public access to seashores. This situation most closely reflects the situation in the

Republic of Ireland. However, the network rights of way, voluntary access areas and national

parks in the Republic of Ireland are very limited.
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2.3 Public access in other developed nations

Outside of Europe, New Zealand has traditionally assumed freedom of access to state lands.

However, access is not freely available to privately managed land or to Maori lands except

where well established routes are in place. New Zealand has 13 national parks covering one

third of the country, as well as forest parks, regional parks and an extensive national network

of trails (Fitzpatricks, 2005).

According to Acheson (2006), in the USA virtually all states have a legal situation where

landowners control the right of access. There is no tradition of others using the land for

recreation without permission except in Maine. However even access in Maine is becoming

increasingly problematic. In Minnesota for example, hunters must obtain permission of

landowners before hunting on agricultural land. Failure to get permission constitutes a

misdemeanour. In Kansas, hunters must have permission of the landowner to hunt on any

kind of land, posted4 or not. In Michigan it is illegal to trespass on the land of another “after

having been forbidden to do so” (Acheson 2006, pg.23). Even in the state of Maine where

there has historically been an open access tradition, hunters from other states are fully aware

of the rights of landowners, but are still loathe to enter private property without permission

when they come to Maine. Acheson (2006) noted that Maine has a strong landowner liability

law. This protects landowners from lawsuits by people who get hurt on their land while they

are engaged in some recreational activity. The landowner is protected whether or not

permission is given to use the land. This protection removes a strong motive for landowners

4 “Posting” refers to legally serving notice on members of the public that trespassing in general, or certain
activities, will not be permitted on the land. The most common means of posting is to place signs around the
perimeter of the property.
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to forbid people to use their land. Maine has a land use tradition that is unique in the USA.

In Maine, landowners have traditionally allowed members of the public to use their property

for a wide variety of recreational activities free of charge. In recent years, this “open land”

tradition has been changing, and large amounts of private land are being posted. This

transformation has been driven by several basic demographic changes at work. A larger

population and more suburban sprawl have reduced the amount of sparsely populated rural

areas, while an increase in rural sports has brought more people to rural areas seeking

recreational opportunities. These trends have brought those using other people’s land into

close proximity with those who own the land. In addition it is noted that posting tends to be

self reinforcing. When a number of people in a small area post their land, others will follow

suit to avoid excessive use of their property. As one respondent put it, “If I am the only

person with unposted land on the peninsula, my land would get all of the hunters and [the]

others who used to be on a thousand acres” (Acheson 2006, pg. 25).

State legislatures in the US have passed recreational use statutes designed to encourage

landowners to open up their lands to the public. These provide private landowners with

immunity from lawsuits over accidental injury to recreational users while on a landowner’s

property (Copeland, 1998). Most state recreational use statutes insulate landowners from

liability if access is granted without a charge. However, there are an increasing number of

states allowing landowners to charge a fee and retain the liability protection (Wright, 1989;

Wright et al., 2002). Today all 50 states in the US have adopted recreational use statutes that

are intended to encourage landowners to make their lands available for public recreational

use by providing greater liability protection to the landowner (Wright et al., 2002). However,
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given or implied, except where security, health and safety or habitats would be put at risk.

The following is a synopsis of current opportunities for walking in the Republic of Ireland.

2.4.1 Rights of way

Rights of way do exist in the Republic of Ireland, however the network is limited. The public

can claim a right of way over land only if a particular and defined route has been dedicated

by a landowner and accepted by the public. A dedication is an absolute statement that

permission never need be asked again and that the owner is no longer involved. The right of

way is created by grant and is solely between the landowner affected and the relevant local

authority (Quinn, 2007).

Providing the traditional rights of way have been recorded, it cannot be extinguished by non

use, no matter how long a period or by action of a landowner whose land it crosses. Abolition

occurs only with involvement of local authority and the Minister and must involve a public

enquiry. Unrecorded rights of way are difficult to prove with the passing of time.

Since the formation of the state, much information has been lost on rights of way. The

register has also been the occasion of conflict, as a landowner affected is entitled to object.

The onus of proof is on the public and requires a demonstration of dedication and acceptance.

Many rights of way are difficult to prove at law and are open to challenge by an owner

(Quinn, 2007). In Collen -v- Attorney General (June, 2006), Judge Seán O'Leary ruled that

rights of ways could not be created without the agreement of the land owner and that such
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rights of ways did not exist unless through the agreement of the landowner. It is also worth

noting his concluding comment, "that the use of the concept of public rights of way as a

mechanism for creating new or revising old rights for walkers is unlikely to be a satisfactory

overall solution” (O'Brien, 2006).

2.4.2 Permissive schemes

There are a small number of official and quasi-official schemes in the country for

establishing and managing walking routes. The principal ones are the Slí na Sláinte Scheme

and National Way-marked Ways. The Slí na Sláinte scheme was set up by the Irish Heart

Foundation in 1996 and 140 walking routes have been established throughout the country

varying in length from 3km to 60km. Each kilometre is marked with a distinctive way mark.

These are mainly over public roads and land (Quinn, 2007).

The National Way-marked Ways Advisory Committee (NWWAC) was formed in 1978. At

present 31 way-marked ways are in existence, these are estimated to account for 3,421

kilometres in total distance (Irish Sports Council, 2007). The agencies and committees who

have overseen the development of the ways in partnership with the NWWAC include local

authorities, local Rural LEADER groups, Coillte and Waterways Ireland. However 50% of

the ways are on country roads, while approximately 26% are on Coillte lands. The remaining

24% crosses private property, national parks or other public lands. Permissive paths have

been procured as access routes by means of negotiations between the occupiers and local

committees. The paths are not rights of way and may be revoked at any stage by the owners.
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Normally the agreement is secured for a stipulated period. In the case of way-marked ways

promoted by a local authority and approved by the NWWAC, indemnity is given through an

insurance policy with the Irish Public Bodies Mutual Insurances Limited. When a new way

is being created, the names and addresses of all owners and occupiers affected are given to

the IPBM and form part of the policy. The NWWAC of the Irish Sports Council subsidises

45% of the cost of insurance with the remainder being paid principally by the local authority.

Local management committees (Leader, Coillte, local authority etc.) administer the routes

and have responsibility for annual maintenance.

Some local initiative have also been undertaken in this area mainly through local partnership

arrangements, for example The Wicklow Countryside Access Service is a joint Wicklow

Rural Partnership/Wicklow Uplands Council project which commenced in July 2005 with the

aim of establishing a network of access routes, on private lands in the Wicklow uplands by

means of voluntary agreements with landowners (Wicklow Uplands Council, 2009). The

project is in the process of developing four access routes. However, progress has proven

protracted.

2.4.3 Public lands

There is permissive access to National Parks and Wildlife Service lands, to Coillte Forests,

and to walks along canals and rivers managed by Waterways Ireland. Coillte permits access

to over 440,000 hectares of forest land and actively promotes the use of certain forests for

recreation. There are a small number of occasional walking routes through lands owned by
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ESB. National Parks have been established to conserve extensive areas of important

landscapes and natural and cultural resources in the Republic of Ireland and to enable the

public to visit and appreciate them. The National Parks and Wildlife Service is responsible

for their management. There are 6 national parks covering in excess of 56,500 hectares.

These are located in Wicklow (17,000 hectares), Donegal (Glenveagh, 14,000 hectares),

Mayo (Ballycroy, 11,000 hectares), Kerry (Killarney, 10,230 hectares), Galway (Letterfrack,

2,957 hectares) and Clare (The Burren, 1,500 hectares). The public generally have free access

to the parks, except in peak season, and are only delimited by issues of safety or protection of

habitats.

2.4.4 Private initiatives

A private landowner, on his or her own initiative, could open up land for access to user

groups or to the public at large. This has happened in a limited number of locations. These

represent commercial ventures where visitors are charged for car parking or an entry fee.

Charging for car parking does not put a duty of care on the landowners under the Occupier

Liability Act but those charging for entry do have a responsibility to ensure facilities are safe

for visitors and normally carry appropriate occupier liability insurance.

2.5 Public access – liability issues

Under Irish case law, occupiers of land have a duty of care to those entering their private

property, including trespassers. The matter of liability has considerably troubled farmers who

are concerned about potential liability should walkers crossing their land suffer an injury. The
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marginal economic nature of farming in the uplands makes it highly unlikely that owners of

hill farms and commonage would carry private liability insurance due to the low relative

incomes of this group.

The Occupiers Liability Act of 1995 contains specific provisions designed to facilitate the use

of land for recreational activity. It created three categories of entrants – visitors, recreational

users and trespassers (Comhairle, 2007). The duty for the occupier of premises differs

depending on the kind of people who come onto the property.

(i) Visitors - In general terms, visitors, for the purposes of the Act, are people who come on

to a premises because they have been invited or allowed in; because they are there to perform

a term of a contract or they have a right to be there and are exercising that right.

(ii) Recreational Users - A recreational user is a person who is on a premises without charge

(except for reasonable charges for car parking), who may or may not have permission to be

there and who is there for recreational activity. The Act defines a recreational activity as that

conducted in the open air, including any sporting activity, research and nature study so

conducted, exploring caves and visiting sites and buildings of historical, architectural,

traditional, artistic, archaeological or scientific importance (Quinn, 2007).

(iii) Trespassers - Trespassers are people who are neither visitors not recreational users. The

law of trespass gives landowners the right to exclude access from all of their land. If land is

entered without the express consent of the landowner, he / she is entitled to use ‘reasonable
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force’ to eject a trespasser if a request to leave is declined. The law on trespass gives

landowners the right to exclude people from all their land except where a public right of way

exists.

The duty of the occupier of the land towards a recreational user is not to ‘intentionally injure’

or to act with reckless disregard for the person or his / her property. The Irish Supreme Court

in 2005 referred inter alia to the requirement of ‘reckless disregard’ as a condition by which a

landowner would be found liable for injury under the Act. The Mountaineering Council of

Ireland (MCI) takes the view that persons engaged in recreational activity in the countryside

should be doing so entirely at their own risk (Mountaineering Council of Ireland, 2005) and

suggest the adoption of what is known in Australian law as ‘volenti non fit injura’ – a willing

person cannot be injured (in law). In Australia, liability increases if a fee is charged to gain

access.

Farmers and their organisations have persistently cited public liability as a prohibitive

concern to provision of improved public accessing for walking. A report in the Irish Farmers

Journal indicated that one farmer had to pay out £8,000 to a shooter who injured his foot by

stepping on a harrow which was covered in grass. This farmer had no public liability

insurance cover. Another farmer paid £5,000 to a tradesman who rolled down a hill and a

spike in the ground went through his arm. Another incidence was highlighted where a

Department of Agriculture official received an injury from an animal while on a routine

inspection of a farm and the farmer’s insurer had to pay out £10,000. These cases all

happened since the new Occupiers' Liability Act came into force in July 1995 (Burke, 1999).
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Lack of insurance or under-insuring is an issue of great concern to farmers. Farmers in

marginal areas are less likely to carry privately funded public liability insurance.

2.6 Recent policy initiatives

To improve public access provision a right to roam legislative approach similar to Scotland is

favoured by some (Keep Ireland Open6). A legislative framework “Access to the Countryside

Bill” was recently proposed by a member of the opposition in Dail Eireann, Deputy Ruari

Quinn (Quinn, 2007). The Bill proposed a right of access to land in excess of 150 metres

above sea level and to any open and uncultivated land, including moors, heaths and downs. It

also suggests amendments to the Occupier Liability Act where persons would enter land

entirely at their own risk. This Bill met with vociferous opposition from the farm

organisations who are vehemently opposed to any proposals that might lead to a diminution

of property rights.

In 2004 the Minister for Community, Rural and Gaeltacht Affairs set up the countryside

recreational council “Comhairle Na Tuaithe” (CnT). The role of this council is to examine the

issues of access to the countryside, develop a countryside code and develop a countryside

recreation strategy. Significant progress has been made on the latter two objectives7

6 Keep Ireland Open is a national voluntary organisation campaigning for the right of recreational users to
access to the Irish countryside. They are seeking clearly marked legal rights of way, mainly in the lowlands and
legal rights to allow freedom to roam in more remote and upland areas.

7 Countryside Code agreed by Comhairle na Tuaithe is based on the leave no trace principles of outdoor ethics. It contains 7
main headings: plan ahead and prepare, be respectful of others, respect farm animals and wildlife, keep to durable ground,
leave what you find, disposal of waste properly and minimise the effects of fire (Comhairle na Tuaithe, 2006). The National
Countryside Recreation Strategy was launched by Minister Ó Cuív on the 29th September 2006. It can be downloaded at
http://www.pobail.ie/en/RuralDevelopment/ComhairlenaTuaithe/file,8590,en.pdf
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been provided for the scheme in 2008. The four trails selected for the pilot are the Bluestack

Way in Donegal, Sheep’s Head Way in west Cork, Suck Valley Way in Roscommon and

Galway and Eamonn a’ Chnoic Loop Walk in Tipperary. This scheme is in an embryonic

stage and may have more relevance to existing walkways and its’ success in attracting new

walking routes remains to be seen.

In a review of over 20 case studies of successful walking routes in Ireland, the UK and

Mainland Europe, the Western Development Commission (2005) highlighted a number of

key factors that were necessary for the establishment of a successful walking tourism

product. The dominant success factor identified related to support structures. In most

successful cases a tripartite partnership was found to exist amongst public, private and

community players, at both local and regional levels. The relevant authorities recognised the

need for this partnership approach.

Secondly, for many of the successful walks attracting significant international tourists,

resources were provided both in-kind and financially, primarily from public bodies.

However, considerable variation existed from country to country because of different

prevailing public funding mechanisms. Thirdly, the public sectors in each case recognised

and supported communities as the initial ‘drivers’ in the identification of the walking routes

and negotiation of the lines of way.

Fourthly, the public sector supported the communities in the development, resourcing and

marketing of routes, and frequently assumed management of the walks in the longer term.
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This was particularly well demonstrated in the UK and France, where there has been a strong

tradition of state support for recreational walking since the 1950s. Fifthly, walk development,

maintenance, sales and marketing, were properly resourced with dedicated personnel.

However, the private sector was tasked with providing appropriate back-up services, such as

meals, accommodation, transport, tours, drying and laundry facilities, maps, published

guides, transfer from points of entry, luggage transfers, walker information points and good

quality food. This is the key area from a local community tourism perspective. Finally, many

of the successful international walks had dedicated staff such as route managers and rangers

for the long term management, networking and marketing of the routes.

2.7 Conclusion

The demand for recreation has increased significantly in the Republic of Ireland as well as

other developed countries and this trend is expected to continue into the future. It is clear

that access to the countryside for walking is not as readily available as in other countries.

This is potentially a serious constraint on the development of recreation and nature based

tourism in the Republic of Ireland as our main competitors (across Europe) generally have no

such constraints. Special interest activity tourism is recognised and targeted as a key

development area by the tourism authorities in the Republic of Ireland (Tourism Policy

Review Group, 2003).

Across Europe and other developed nations public access to the countryside is generally

provided through either rights of access or through a network of rights of way or access areas.

In recent years legislation has been enacted in Scotland (right to roam) and in England and
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Wales (access land over 600 metres) to formalise access to the countryside. Heretofore

access in these countries was limited to rights of ways and informal permissive access.

Legislation governing access in other European countries has its origins in tradition and

cultural heritage. A legislative approach in the Republic of Ireland although favoured by

some (Keep Ireland Open, 2005; Quinn, 2007) is strongly opposed by landowners (Dempsey,

2007) and is not favoured by government and the mainstream political establishment

(O’Cuiv, 2007). Hence, this seems an unlikely option for improving public access in the

Republic of Ireland.

In absence of compulsion through legislation achieving improved public access will be

dependant on permissive arrangements involving landowners as there is a limited network of

both rights of ways and public lands across the Republic of Ireland. The willingness of

landowners to engage and provide improved public access for walking will depend on supply

side factors such as cost of provision, monetary incentives and landowner goodwill. These

issues will be discussed further in Chapter 8.



45

3 COMMONAGE – A SHARED RESOURCE

Commonage is associated with large tracts of unenclosed areas or marginal land

predominantly located in scenic areas with significant demand for walking. Hence, it

represents a unique case study opportunity in the Republic of Ireland to study consumer

demand for public access as well as investigating returns to traditional agriculture. In this

context the objective of this chapter is:

(i) Provide an introduction and definition of the commonage resource in the

Republic of Ireland.

3.1 Definition of commonage

Commonage refers to land on which two or more farmers have grazing rights (Lafferty et al.,

1999). Under common law, land held in commonage is seen as a tenancy in common. Each

tenant holds an undivided share in the property and has a distinct and separate interest in the

property. The ownership is divided into notional shares, rather like shares in a company.

Commonage is not physically divided so no one person owns any particular part of the

property. In a sense it is communally owned and operated and third parties must treat the co-

owners as a single unit for transactions in respect of the land (Wylie, 1997; Pearce and Mee,

2000).

Each shareholder has equal right of possession of land held in commonage. No tenant has the

right to exclude another co-tenant from possession of any part of the land. Therefore, no

tenant has the right to prevent another shareholder from taking a share in the rent and or
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profits from commonage land (Wylie, 1997). Shareholders have the right to exclude non-

shareholders; however this maybe extremely difficult to enforce.

A shareholder does not relinquish his/her interest in commonage to the other tenants upon

death. When a shareholder dies his/her interest in commonage passes to a family beneficiary

under his/her will or intestate. Such tenancies in common can lead to problems as when a

shareholder dies it allows the possibility of dividing the legal title in to many separate shares.

For example if a shareholder stipulates under a will that his/her share be divided between his

/ her children then the number of shareholders in the commonage has increased. Each of his /

her children now owns a fraction of one share (Lyall, 2000). This may cause significant

problems when trying to remedy conflicts that may occur with commonage land as all

shareholders need to be in agreement for the problem to be resolved (Pearce and Mee, 2000).

3.2 History of commonage

Commonage in the Republic of Ireland is a remnant of a system of communal tenure which is

thought to have originated under the Brehon laws but which became known during the early

19th century as the rundale system (Andrews 1987; Kelly 1997). Rundale was a term used to

describe the mixing of different farm plots in a single field. This system essentially had a

fragmented in-field area, beside a clachan (cluster of houses) and a common outfield area

(away from the clachan). Under the rundale system land around the houses (or clachan) was

used primarily for growing oats or potatoes while the common higher ground (or outfield)

was used for livestock grazing (O'Loughlin, 1987; Whelan, 1997). Commonage grazing

rights prevailed mostly on upland tracts of land as this was considered agriculturally
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uneconomic and unproductive and therefore unsuitable for division during land reforms

(Interdepartmental Committee on Land Structure Reform, 1978; O'Loughlin, 1987). This

was particularly prevalent in counties along the poorer western seaboard.

The rundale system gave rise to a situation where an individual might occupy seven or eight

acres of land but this might be scattered all over the locality. Under the rundale system the

rough pasture (or outfield) was held in common. The rundale system and commonage in

general was condemned by the select committee of the house of commons in 1810 and by the

Devon Commission in 1845. It was said to impede the development of agriculture and

reclamation of hill pasture. The Devon Commission suggested the land be compulsorily

acquired and reclaimed. This reclamation would give permanent existence for three times as

many people on the land in question (O'Loughlin, 1987).

Under the Land Act of 1891, the Congested Districts Board (CDB) was established

(Spellissy, 1999). During the 16-17th century, native landlords were replaced by English

colonists (Cromwell plantations), many becoming sub-servant to the new English landlords.

Others were driven into the poorer western seaboard. Consequently these areas suffered from

over crowded conditions due to the aforementioned practice of constant subdivision, among

family members, of holdings which were already undersized and of inferior agricultural

potential (Interdepartmental Committee on Land Structure Reform, 1978). Despite their wide

open spaces, areas along the western seaboard were classed as congested districts because

only a small portion of their land was productive. Under the CDB, people in areas of high

population density were resettled in relatively less congested regions. This was achieved by
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the breaking and re-ordering of thousands of Rundale house clusters and intricately meshed

fields, gardens and by the enlargement of small agricultural holdings (Spellissy, 1999). The

rundale system was essentially ended by striping the land. Each tenant received a parcel of

land, where possible, including a variety of the good and bad soil types as well as a share of

the common grazing. Commonage grazing rights prevailed on upland tracts of land as this

was considered agriculturally uneconomic and unproductive and therefore unsuitable for

division. This was seen as only a temporary measure and these were to be divided in due

course (O'Loughlin, 1987).

The Congested Districts Board was eventually merged with the Land Commission in 1923.

The 1939 Land Act gave the Land Commission the power to divide commonages

compulsorily and to aid those co-owners who wished to divide by agreement. From this

period till its abolition in the mid 1980’s progress on commonage division proved difficult, as

given the history of land tenure in Ireland the Commission were slow to use their compulsory

power. This was set out in the Commission’s annual report of 1971-72 “The Irish Land

Commission are anxious to encourage division and development of commonages and offer

advice and in certain cases practical assistance to owners who want their commonage

divided” (Land Commission, 1971-72).

A policy was also promoted that economic viability and potential returns from the

commonage should be a determinant in promoting commonage division. This was inherent

in the Land Commission thinking and was re-affirmed by the Interdepartmental Committee

on Land Structure reform in 1978 which made recommendations in respect of commonage.
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The Committee recommended the following (Interdepartmental Committee on Land

Structure Reform, 1978):

“Although in very many instances commonage division is not economic, there are areas of

potentially productive commonage in the poorer parts of the West where division could be a

worthwhile proposition. Almost all the shareholders who would benefit have non-viable

holdings and very little prospect of off-farm employment. In many of those cases division

(and reclamation) of the commonage could double the carrying capacity of the holding

concerned and help stabilise the population.

From the information available to the Committee it was not possible to quantify the total area

of commonage in the country or to assess the extent to which division could be a viable

proposition. Although commonage was not one of its priorities, the Land Commission has

done considerable division work over the years and our understanding is that such work is

complex and time consuming, calling for a high degree of patience and tact”.

The Land Commission was abolished in 1984 (Lafferty et al., 1999) when its remit – the

division of land in Ireland was practically complete. The only area still “unresolved” was the

division of commonage. Its duties were taken over by the Department of Agriculture. At this

time the Department of Agriculture offered grants for reclamation after commonage division

(through the ten-year Programme for Western Development introduced by the EEC in 1981).

This provided grant aid for fencing and pasture improvement of land held in common and
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used the 1939 Act to compulsorily divide commonage where there was at least 75% to 80%

shareholder consent (O'Loughlin, 1987).

Commonage division has now practically ceased. The reasons for which were outlined in

Dail Eireann by then Minister of State for Agriculture, Eamon O’Cuiv: “In 1998 my

Department took the decision to withdraw from commonage division but to complete, where

possible, cases already on hand. Much commonage is not suitable for division due to the

nature of the terrain and the need for sheep in particular to graze over an extensive terrain.

Should it become apparent that there is a demand for a division of a large number of

commonages and that it would be generally beneficial, I would be willing to re-examine the

matter” (O'Cuiv, 2001).

3.3 Commonage – a common property resource

The term common property refers to a distribution of property rights in resources in which a

number of owners are co-equal in their rights to use the resource (Ciriacy-Wantrup and

Bishop, 1975). This means that rights are not lost through non use. It does not mean that the

co-equal owners are necessarily equal with respect to resource ownership. The concept

implies that potential resource users who are not members of a group of co-equal owners can

be excluded. The property concept has no meaning without the feature of excludability of all

those who are not either owners themselves or have some arrangements with owners to use

the resource (Ciriacy-Wantrup and Bishop, 1975).
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Abuse of the resource can occur because each user, while striving for private gains, can

spread some of the costs of his or her use to other users. Where limited entry has been

accomplished, the group of included users has the ability to collude and systematize use

(Stevenson, 1991). Commonage land is not generally well defined and often boundaries are

physically weak in terms of fencing. It is often the case that there is no division between

adjoining commonages so livestock are free to roam between commonages. Hence it can be

very difficult for shareholders to exclude non shareholders from commonage use. This

problem could of course be more easily addressed if the shareholders themselves had

organised to manage the commonage resource. There is a distinct lack of explicit or well

understood rules among shareholders themselves regarding their rights and their duties to one

another in regard to resource extraction. There is some historical evidence to suggest that

informal management arrangements had developed on some commonages. These had their

origins in grazing restrictions placed on local tenants by English landlords. These took

various forms some of which were often called a “band” or “collop”. This provided tenants

with grazing rights for a set number of livestock for a set period of time (Jones, 1995). When

land was return to Irish ownership after the Land Acts these informal agreements continued

whereby shareholders would set an agreed stocking rate which was of maximum benefit to all

and were based on a ‘Gentleman’s agreement’ (Butler, 2000). These systems were

originally designed to ensure fairness and equity of grazing extraction and in some instances

a grazing manager was appointed to police the regime and a graziers meeting was called if

rules were breached and sanctions applied.
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These arrangements seemed to be more prevalent on better quality commonage and few if

any remain. It seems likely this better quality commonage land was eventually divided. Self

governance and regulation by shareholders is the principal characteristic of robust common

property regimes. This is definitively absent for commonage in the Republic of Ireland. In

the absence of organisation by shareholders themselves the commonage resource is

vulnerable to exploitation from internal and external agents. This will be discussed further in

Chapter 7.

3.4 The commonage resource in the Republic of Ireland

According to Bleasdale (2006) the total commonage area in the Republic of Ireland stands at

441,125 hectares. This represents 10% of agricultural land in the Republic of Ireland. At the

last Census of Agriculture in 2000 there were 11,837 farms using commonage for agricultural

activity (Central Statistics Office, 2000). This represents over 8% of total farms in the

Republic of Ireland. The majority of commonage is concentrated in 4 western counties. In

total Mayo, Galway, Donegal and Kerry account for over 70% of the commonage as outlined

by Table 3-1 below.

Table 3-1: Location of commonage by county in the Republic of Ireland

County Area (ha) % of total commonage

Carlow 2,631 0.6%

Cavan 5,093 1.2%

Clare 5,785 1.3%

Cork 22,832 5.2%

Donegal 79,990 18.1%

Dublin 2,328 0.5%
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County Area (ha) % of total commonage

Galway 65,848 14.9%

Kerry 66,385 15.0%

Kildare 1,541 0.3%

Kilkenny 666 0.2%

Laois 1,629 0.4%

Leitrim 13,103 3.0%

Limerick 2,387 0.5%

Longford 378 0.1%

Louth 3,163 0.7%

Mayo 109,331 24.8%

Meath 112 0.0%

Offaly 330 0.1%

Roscommon 1,603 0.4%

Sligo 15,700 3.6%

Tipperary 11,092 2.5%

Waterford 6,488 1.5%

Westmeath 113 0.0%

Wexford 2,362 0.5%

Wicklow 20,233 4.6%

Total 441,125 100.0%

(Bleasdale, 2006)

An assessment of the importance of commonage in the Republic of Ireland was undertaken

by Lafferty et al., (1999) using data from the Census of Agriculture 1991. The analysis

suggests that the majority of farms with commonage have grazing rights of under 30 hectares.

However, there are a relatively small number, fewer than 200 farms, which have access to

about one third of total commonage area. Figure 3-1 shows the importance of commonage in
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terms of total area farmed. It is clear that apart from County Wicklow on the east coast,

commonage activity is predominantly concentrated along the Western Seaboard.


